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UNPUBLISHED OPINION 

STONEBURNER, Judge 

        Appellants, owners of land adjacent to a 
planned development on a lake, sought to 
intervene in a declaratory-judgment action 
brought by respondent developer to challenge 
the decision of respondent county requiring an 
environmental-impact statement (EIS) for 
respondent's planned lakeshore development. 
The district court denied the motion to intervene, 
reversed the county's EIS determination, 
remanded the matter for the preparation of a new 
environmental-assessment worksheet (EAW), 
and sua sponte enjoined the participation of one 
commissioner in further proceedings on the 
project. Appellants challenge the district court's 

orders, arguing that, as affected neighboring 
landowners, they have a right to intervene and 
have standing in this appeal to challenge the 
district court's ruling on the merits. Because we 
conclude that appellants have a right to 
intervene, we reverse the denial of the 
intervention motion and recognize appellants' 
standing to challenge the district court's rulings 
on the merits. Because we conclude that the 
district court did not err in concluding that a 
commissioner's bias made the county's decision 
on the EIS arbitrary and capricious, we affirm 
the district court's reversal of the EIS decision 
and remand for a new EAW process in which 
the biased commissioner shall not participate. 

FACTS 

        This is the fourth time that this court has 
addressed disputes related to respondent Itasca 
County's handling of a proposal by respondent 
Living Word Bible Camp (LWBC) to build a 
camp on the shores of Deer Lake. Most recently, 
we reversed the decision of 
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county board of commissioners (board) granting 
a conditional-use permit (CUP) and planned-
unit-development permit (PUD) for the project 
based on the board's decision, in its capacity as 
the responsible governmental unit (RGU), that 
an EAW was not necessary. We remanded to the 
board for completion of an EAW. Applications 
of LWBC, 2008 WL 2245708, at *1 (Minn. 
App. June 3, 2008). 

The EAW 

        On remand from this court, the board 
retained the consulting firm of Widseth, Smith, 
Nolting & Associates, Inc. (WSN) to assist with 
preparation of the EAW. WSN assigned 
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environmental scientist Brian Ross to work on 
the EAW. The board forwarded all of the 
comments it had received in relation to its prior 
EAW determination to Ross. LWBC submitted 
data in the form of a draft EAW to Ross, and 
Ross prepared and submitted a draft EAW to the 
county. 

        Commissioner Catherine McLynn, who 
represents a district encompassing LWBC's land, 
believed that the draft EAW submitted by Ross 
was incomplete and in some respects inaccurate. 
McLynn discussed her beliefs with staff and sent 
emails summarizing her views to staff, fellow 
commissioner Karen Burthwick, and Ross. 
McLynn made several suggestions for changes 
to the draft EAW and criticized Ross's failure to 
include or respond to letters and statements 
previously submitted to the county by parties 
opposed to the LWBC project. McLynn objected 
to including conclusory statements in the EAW. 

        Ross responded to McLynn's concerns, 
editing the EAW in many respects, but also 
advising her that some of her proposals were not 
supported by the record and noting 
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that the EAW form calls for conclusory 
statements in some respects by asking for an 
opinion about effects and impacts. 

        McLynn submitted a request for board 
action (RBA) to return the draft EAW to Ross 
for revisions. The board met and passed 
McLynn's RBA. The board also scheduled a 
hearing for December 7, 2009, to approve the 
EAW for distribution. 

        Four days before the scheduled hearing, 
Ross sent a new draft of the EAW to McLynn, 
advising her that he had made "small revisions" 
based on comments received from LWBC's 
attorney. McLynn responded by email, asserting 
that there were "significant revisions so it will be 
impossible for the board to approve on 
Mon[day] a document that has been revised 
significantly from the copy we were given." She 
also wrote that she was "very disappointed in the 
revised draft." She asserted that, 

[a]ccording to the EQB 
Guidelines and state law, this 
document is THE COUNTY'S 
assessment of the project, not 
the proposer's. You are working 
for us in preparing the 
document. You were directed by 
the board to revise the document 
after reviewing specifically 
identified documents ON FILE 
with the county. And yet, the 
drafts you sent us are full of 
conclusionary [sic] statements 
that are NOT appropriate in the 
EAW and are in substantial 
conflict with what the county 
already has on file as far as 
knowledge of the project and 
impact on the environment. 
Please delete or revise ALL 
conclusionary statements and 
stick to known facts. Did you 
review and would you please 
refer and include as appendices 
the limnology and fish and 
wildlife reports on file . . . ? 

(Emphasis in original.) McLynn further stated 
that "[t]he EAW is full of references to 
promises, indications, expectations and proposed 
conditions NONE of which are in force as 
mitigation measures YET." (Emphasis in 
original.) 
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        Before the December 7 meeting, McLynn 
sent a memorandum to the board titled, 
"Accuracy and completeness of EAW for 
LWBC." The memo contained three pages of 
McLynn's recommendations for amendments, 
including the addition, as appendices, of the 
materials received by the county from 
individuals opposed to the project, some of 
which were not supported by the data. She also 
proposed deleting from the draft EAW 
numerous statements concluding that the project 
will not impact or significantly impact certain 
resources and, in some cases, replacing those 
statements with statements that the project will 
or may impact certain resources. 
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        At the December 7 meeting, Ross spoke to 
the board addressing and objecting to several of 
McLynn's proposals and stating that the 
conclusions in the draft EAW reflected his 
professional opinions based on the reports that 
had been commissioned from a limnologist and 
an engineer. 

        McLynn asserted during the meeting that 
her proposed changes were her attempt to make 
the EAW more neutral. But Ross pointed out 
that some of McLynn's proposed language was 
itself conclusory. Ross and McLynn explained 
their respective positions and McLynn moved to 
approve the EAW with the amendments 
contained in her memo, with certain corrections. 
Four of the five county commissioners were 
present at the December 7 meeting. Two 
commissioners expressed an interest in 
accepting Ross's draft EAW as written. But a 
third commissioner supported McLynn, and the 
commissioners were deadlocked 2-2. Ross then 
proposed to make all but one of McLynn's 
amendments to the draft EAW, and McLynn 
agreed to drop that amendment and not to add 
anything to the appendices. McLynn moved for 
approval of that compromise. After that motion 
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failed, Ross reviewed and discussed with the 
commissioners specific changes that concerned 
him. Ross eventually agreed to remove much of 
the conclusory language. The board passed a 
motion, over McLynn's "no" vote, to exclude the 
language that Ross agreed to remove and to 
exclude the amendment and additional 
appendices that McLynn had previously agreed 
to. The board then approved the EAW for 
distribution, again over McLynn's "no" vote. 

        The EAW was submitted to the 
Environmental Quality Board (EQB) and 
published in the EQB Monitor, which started a 
30-day public-comment period. The county 
received approximately 50 written comments 
and/or data submittals during the public-
comment period, from supporters and opponents 
of the project, and from state agencies and other 
experts who advocated further study of the 
environmental impacts of the project. The 

Minnesota Department of Natural Resources 
(DNR) submitted a 12-page letter, identifying 
shortcomings of the EAW and concluding that 
"[t]here is a need to further describe various 
environmental effects from the project and 
identify specific mitigation measures that could 
be included as requirements of project 
permitting to minimize negative environmental 
effects." 

The EIS vote 

        On February 23, 2010, the board met and 
voted to issue a positive declaration requiring an 
EIS for the project. In contrast to the lengthy 
discussion about the EAW, the record discussion 
on the EIS determination is brief. As part of his 
contractual duties, Ross prepared and presented 
to the board a resolution for a positive 
declaration with supporting findings. McLynn 
and two other commissioners proposed edits to 
the draft 
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findings. Some of McLynn's edits were to 
correct misstatements. But, as with the EAW, 
McLynn also proposed to delete a number of 
"no-impact" and "mitigation" statements in 
Ross's draft findings. McLynn also asked for her 
own findings to be appended to those drafted by 
Ross. After additional discussion, the 
chairperson called for any other comments 
regarding the findings and positive declaration, 
and hearing none, stated that she was most 
persuaded by the 12-page letter from the DNR, 
stating that there is potential for significant 
environmental impact. No other commissioner 
expressed a specific reason for voting for the 
positive declaration, but, as the district court 
later noted, "Commissioner Burthwick proposed 
significant substantive findings of fact in support 
of her vote and her findings are supported by 
substantial evidence in the record." The board 
voted three-to-one to require an EIS and to adopt 
the draft findings with the amendments proposed 
by McLynn, Burthwick, and the chairperson. 

District court proceedings 
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        LWBC brought a declaratory-judgment 
action in district court, seeking a declaration that 
the county's decision to require an EIS was 
arbitrary and capricious. LWBC moved for 
summary judgment, submitting affidavits and an 
extensive expert report by Westwood 
Professional Services (the Westwood report) 
critiquing the EAW process and, particularly, 
McLynn's role in that process. The Westwood 
report had not been presented to the board. 
Appellants noticed their intent to intervene in the 
declaratory-judgment action as a matter of right. 

        After a hearing on the motions, the district 
court issued an order on July 25, 2010, denying, 
in relevant part, appellants' motion to intervene, 
holding that as a matter of law 
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McLynn's actions reflected partiality and were 
improper such that her vote should be excluded, 
and ordering an evidentiary hearing to determine 
whether McLynn's "partiality and improper 
actions" rendered the board's resulting two-to-
one positive declaration for an EIS arbitrary and 
capricious. 

        The district court based its decision on 
McLynn's conduct in the course of the EAW and 
EIS proceedings, explaining that "all of the 
changes McLynn sought and had made to the 
EAW, other than typographical changes (affect 
v. effect, for example) changed statements that 
were more favorable to LWBC's position into 
statements that were either facially neutral or 
more favorable to those opposed to LWBC's 
position." The district court also identified facts 
outside of the EAW and EIS proceedings 
supporting its determination that McLynn had 
acted partially. The district court, noting that 
because the record before it could support either 
a positive or negative declaration for an EIS, 
stated "it is impossible to speculate as to what 
the result would have been absent Commissioner 
McLynn's partiality and improper conduct." 

        Both LWBC and the county moved for 
amended findings, and appellants sought 
reconsideration of the denial of their notice to 
intervene. On December 15, 2010, the district 

court issued conclusions of law, concluding that, 
even without reference to matters outside of the 
record, the record supported the district court's 
finding that Commissioner McLynn acted 
arbitrarily and capriciously by voting for a 
positive declaration for an EIS and that her vote 
should not count. The district court also 
concluded that it had erred by upholding the 
positive declaration based on only two votes 
because it now understood that the board cannot 
pass any resolution unless a majority of 
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the five board members vote in favor of the 
resolution. The district court again concluded 
that the record could support either a positive or 
negative declaration for an EIS and that 
"[b]ecause Commissioner McLynn's actions and 
involvement may have affected the whole EAW 
process and the extent of her improper influence 
cannot be determined, it is necessary that the 
EAW process be completed anew." The district 
court, in relevant part, cancelled the previously 
ordered evidentiary hearing on whether 
McLynn's actions made the board's EIS decision 
arbitrary and capricious and remanded the 
matter to the county to conduct a new EAW 
process with a recommendation that the matter 
be referred to a different RGU if possible. Sua 
sponte, the district court enjoined McLynn's 
participation in further proceedings involving 
LWBC's proposal. The district court denied 
appellants' motion for reconsideration of the 
motion to intervene, stating that the county had 
appropriately represented their interests and that 
they could participate in the further proceedings 
before the board. 

This appeal 

        The county did not appeal the district 
court's order and subsequently requested that the 
EQB appoint a different RGU.1 Appellants filed 
this appeal, challenging the district court's denial 
of their notice to intervene and the district 
court's reversal of the county's positive EIS 
declaration. LWBC moved to dismiss the 
appeal, arguing that the appeal is untimely and 
that appellants do not have standing to appeal. A 
special-term panel of this court denied the 
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motion, reasoning that the appeal is timely; that 
appellants 
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have standing to challenge the intervention 
denial; and that the panel assigned to address the 
merits of the appeal would be in a better position 
to determine whether appellants have standing to 
challenge the merits of the district court's 
decision. LWBC has moved to strike three 
statements in appellants' brief on appeal. 

DECISION 

Motion to strike denied 

        LWBC's motion to strike three statements 
from appellants' brief on appeal asserts that the 
objected-to statements would mislead this court 
to believe that consultant Ross was hired by 
LWBC rather than the county. But the record is 
clear that Ross was hired by the county. The 
record reflects that LWBC also used consultants 
in connection with the EAW/EIS proceedings, 
and the use of consultants by LWBC has no 
bearing on our decision. The motion to strike is 
denied as unnecessary. 

Intervention 

        Appellants assert that the district court 
erred by denying their motion for intervention as 
a matter of right under Minn. R. Civ. P. 24.01. 
This court reviews de novo an order denying 
intervention as a matter of right. Star Tribune v. 
Minn. Twins P'ship, 659 N.W.2d 287, 299 
(Minn. App. 2003). 

        We have articulated four criteria that, when 
satisfied, compel a court to grant intervention: 
(1) a timely application by (2) someone with an 
interest in the property or transaction underlying 
the action; (3) circumstances under which the 
disposition of the action will impair or impede 
the applicant's ability to protect that interest; and 
(4) a lack of adequate representation by those 
who are already parties to the action. Star 
Tribune, 
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659 N.W.2d at 299. "Minnesota courts are to 
follow a policy of encouraging all legitimate 
interventions." Jerome Faribo Farms, Inc. v. 
Cnty. of Dodge, 464 N.W.2d 568, 570 (Minn. 
App. 1990), review denied (Minn. Mar. 15, 
1991). 

        Both LWBC and the district court 
acknowledge that appellants have interests that 
will be impacted by this litigation. Their 
implicated interests include both preserving the 
value of their properties and protecting the 
environment. See id., at 571 (recognizing 
neighboring landowners' interest in protecting 
value of their real property). But LWBC asserts 
that this court should affirm the district court's 
denial of intervention, arguing that appellants 
did not timely intervene, and that, contrary to the 
county's assertion that it does not adequately 
represent all of appellants' interests, the county 
adequately represents appellants' interests. 

        "The determination of whether intervention 
is timely must be considered on a case-by-case 
basis." State Fund Mut. Ins. Co. v. Mead, 691 
N.W.2d 495, 501 (Minn. App. 2005). 
"Timeliness of an application depends on factors 
such as how far the suit has progressed, the 
reason for the delay in seeking intervention, and 
any prejudice to the existing parties because of 
the delay." Blue Cross/Blue Shield of Rhode 
Island v. Flam, 509 N.W.2d 393, 396 (Minn. 
App. 1993), review denied (Minn. Feb. 24, 
1994). But posttrial intervention is disfavored. 
Id. Appellants noticed their intervention during 
summary-judgment briefing and sought no 
changes to the scheduling orders.2 LWBC does 
not assert any prejudice resulting from the delay, 
and we conclude that, under the circumstances 
of this action, appellants timely sought 
intervention. 
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        With respect to the fourth criteria, 
appellants "carry the minimal burden of showing 
that the existing parties may not adequately 
represent their interests." Faribo Farms, 464 
N.W.2d at 570 (quotations omitted). 
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[I]f [the applicant's] interest is 
similar to, but not identical with, 
that of one of the parties, a 
discriminating judgment is 
required on the circumstances of 
the particular case, but [the 
applicant] ordinarily should be 
allowed to intervene unless it is 
clear that the party will provide 
adequate representation for the 
[applicant]. 

Costley v. Caromin House, Inc., 313 N.W.2d 21, 
28 (Minn. 1981) (quotation omitted). The 
district court reasoned that appellants' interests 
would be adequately represented even if the 
county chose not to appeal the EIS 
determination because appellants can participate 
in the new EAW determination. But this analysis 
disregards the remedy sought by appellants at 
the district court. The remedy sought by 
appellants was affirmance of the county's 
decision to require an EIS. Moreover, "[t]he fact 
that an intervenor may have another remedy 
does not preclude intervention." Avery v. 
Campbell, 279 Minn. 383, 389, 157 N.W.2d 42, 
46 (1968). 

        LWBC asserts that appellants face a 
heightened burden in seeking to intervene in an 
action already defended by a government entity, 
citing a parens patriae doctrine that has been 
applied by the federal courts. See, e.g., Mausolf 
v. Babbitt, 85 F.3d 1295, 1303 (8th Cir. 1996) 
(explaining that "when one of the parties is an 
arm or agency of the government, and the case 
concerns a matter of sovereign interest, the bar is 
raised, because in such cases the government is 
presumed to represent the interests of all its 
citizens") (quotations and alterations omitted). 
LWBC does not assert that either the 
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Minnesota Supreme Court or this court has 
adopted this doctrine. And even if the doctrine 
applied, we conclude that it should not bar 
intervention under the facts of this case. 

        The Eighth Circuit has recognized that the 
doctrine does not bar intervention in all cases 

involving the government. Id. The court has 
explained that, "when the proposed intervenors' 
concern is not a matter of 'sovereign interest,' 
there is no reason to think the government will 
represent it." Id. (citing Mille Lacs Band of 
Chippewa Indians v. State of Minn., 989 F.2d 
994, 1001 (8th Cir. 1993); United States v. 
Union Elec. Co., 64 F.3d 1152, 1170 (8th Cir. 
1995)). Put another way, if the interests of the 
putative intervenors are narrower than, and 
cannot be subsumed into, the government 
entities' interests, then the presumption of 
adequate representation does not arise. Mille 
Lacs Band, 989 F.2d at 1000. 

        In Mille Lacs Band, the Eighth Circuit 
applied this analysis to a dispute over tribal 
hunting and fishing rights and concluded that 
both a group of Minnesota counties and a group 
of individual landowners had interests in the 
litigation that were not subsumed by those of the 
State of Minnesota. Id. at 1000-01. With respect 
to the landowners, the court focused on the 
landowners' property values, which might be 
affected by diminished fish and game stocks if 
tribal rights were recognized, explaining that 
their "interests are narrower and more parochial 
interests than the sovereign interest the state 
asserts in protecting fish and game." Id. at 1001. 
The court concluded: Because the counties and 
the landowners seek to protect local and 
individual interests not shared by the general 
citizenry of Minnesota, no presumption of 
adequate representation arises. The proposed 
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intervenors need only carry a minimal burden of 
showing inadequate representation. Id. And the 
court went on to explain that the minimal burden 
was met by the potential for conflict among the 
parties' positions: 

Although the Band notes that 
the counties' and landowners' 
proposed answers are almost 
identical to the answer filed by 
the state, there is no assurance 
that the state will continue to 
support all the positions taken in 
its initial pleading. Moreover, if 
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the case is disposed of by 
settlement rather than by 
litigation, what the state 
perceives as being in its interest 
may diverge substantially from 
the counties' and the 
landowners' interests. For 
example, although the state's 
interest in natural resources may 
lead it to seek no more than that 
endangered species are 
protected and that wildlife 
stocks are preserved at certain 
levels, the counties and the 
landowners will be more 
concerned with ensuring that 
any settlement does not impair 
their property values. A 
potential conflict of this sort is 
sufficient to satisfy the proposed 
intervenors' minimal burden of 
showing that representation of 
their interests by the existing 
parties may be inadequate. 

Id. The intervenors' interests in this case are 
comparable to those in Mille Lacs Band, and for 
similar reasons, the parens patriae doctrine 
should not apply. We conclude that appellants 
have met their minimal burden of demonstrating 
that the county does not adequately protect their 
interests in this action. 

        Because appellants have met the criteria for 
intervention, we conclude that the district court 
erred by denying intervention. Despite the 
district court's ultimate denial of intervention, 
however, appellants were able to participate to 
some extent in the district court proceedings and 
are not seeking a remand for further proceedings 
in district court. Rather, at this stage of the 
proceedings, appellants seek intervention only to 
appeal the 
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district court's orders on the merits. We conclude 
that appellants have the right to intervene and 
therefore have standing to appeal the district 
court's orders on the merits. 

Challenges to merits of district court's order 

        Both appellants and the county challenge 
the district court's reversal of the county's 
determination that an EIS is required, arguing 
that McLynn's participation did not render the 
decision arbitrary and capricious, and 
challenging the district court's restrictions on 
McLynn's participation in future proceedings.3 In 
preparing an EAW, an "RGU applies certain 
criteria laid out in Minn. R. 4410.1700, subp. 7, 
to determine whether the project has potential 
for significant environmental effects." Citizens 
Advocating Responsible Dev. v. Kandiyohi 
Cnty. Bd. of Comm'rs, 713 N.W.2d 817, 824 
(Minn. 2006) (quotation omitted). "If, after 
reviewing the EAW, the RGU decides that the 
project does have the potential for significant 
environmental effects, the RGU is required to 
issue a 'positive declaration' indicating that an 
EIS must be completed." Id. (citing Minn. R. 
4410.1700, subps. 1, 3). 

        This court reviews a county's positive 
declaration for an EIS "independently without 
according any special deference to the same 
review conducted by the district court." Id. at 
832. But we defer to the county, limiting our 
role to determining whether the county took a 
"hard look at the problems involved, and 
whether it has genuinely 
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engaged in reasoned decision-making." Id. 
Nevertheless, a reviewing court should reverse 
the county's positive declaration if it reflects an 
error of law, is arbitrary and capricious, or 
unsupported by substantial evidence. Id. 

        LWBC argues, and the district court found, 
that the board's decision to require an EIS was 
arbitrary and capricious because McLynn failed 
to approach the decision impartially. A decision 
is arbitrary and capricious if, among other 
things, it reflects the decisionmaker's will rather 
than its judgment and if it considered facts not 
intended by the legislature. In re Valley Branch 
Watershed Dist., 781 N.W.2d 417, 423 (Minn. 
App. 2010); see also Chanhassen Chiropractic 
Ctr., P.A. v. City of Chanhassen, 663 N.W.2d 



Living Word Bible Camp v. Cnty. of Itasca (Minn. App., 2012) 

       - 8 - 

559, 562 (Minn. App. 2003) (recognizing that 
"constitutional due process protections include 
the right to an impartial decisionmaker" 
(quotation omitted)). 

        The record in this case supports the district 
court's finding that McLynn's actions reflect 
partiality that affected the decisionmaking 
process, making the board's decision arbitrary 
and capricious. McLynn's comments and 
proposed edits to the EAW demonstrate that she 
failed to approach the EAW process with the 
neutrality required in this quasi-judicial matter. 
McLynn approached the EAW/EIS process in a 
biased manner from the beginning. She accepted 
as fact the assertions of project opponents in 
their submissions to the board. And she 
uniformly rejected any contrary opinions 
reached by experts engaged to assist the county 
in preparing the EAW and by Ross, the 
consultant assigned by WSN to exercise 
independent judgment and expertise in assisting 
the county's preparation of the EAW. The record 
supports the finding that McLynn's 
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conduct demonstrated bias and that her ability to 
alter the EAW to reflect her bias rendered the 
decisionmaking process arbitrary and capricious. 

        Appellants assert that McLynn's conduct 
was proper because an RGU is "responsible for 
the completeness and accuracy of all 
information" in an EAW. Minn. R. 4410.1400 
(2011). Plainly, the RGU must independently 
evaluate the statements proposed to be included 
in an EAW. But, as the district court found, 
McLynn's conduct in this case does not reflect 
an independent evaluation of the EAW draft. 
McLynn insisted on and obtained input from 
opponents of the project in shaping the 
conclusions contained in the EAW even before 
the draft was released for public comment, and 
she was adamant in changing conclusory 
statements in the EAW to reflect the bias of 
project opponents. 

        Appellants also assert that this court should 
affirm the county's decision because there is 
sufficient evidence in the record to support a 

positive declaration requiring an EIS. The 
district court found that the EAW as approved 
could support either a positive or a negative 
declaration, and that, without McLynn's vote, 
there was not the majority vote required in order 
for the board to issue the positive declaration. 
We agree that, on this record, the district court's 
decision to remand for a new EAW, drafted 
without input from a biased decisionmaker, is 
the appropriate remedy. See Krummenacher v. 
City of Minnetonka, 783 N.W.2d 721, 732-33 
(Minn. 2010) (explaining that remand is the 
appropriate remedy if the same decision under 
an appropriate standard would not necessarily be 
arbitrary). 
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        We also agree with the district court that 
further proceedings before the board should be 
conducted without McLynn's participation. See 
Cinderella Career & Finishing Schs., Inc. v. 
Federal Trade Comm'n, 425 F.2d 583, 592 (D.C. 
Cir. 1970) (remanding for the commission's 
reconsideration of the issue without participation 
of the commissioner who had prejudged facts); 
Texaco, Inc. v. Federal Trade Comm'n, 336 F.2d 
754, 760 (D.C. Cir. 1964) (stating that when 
partiality of a commissioner is the only 
infirmity, the appropriate remedy is remand for 
reconsideration without that commissioner), 
vacated and remanded on other grounds, 381 
U.S. 739, 85 S. Ct. 1798 (1965); Prin v. Council 
of Monroeville, 645 A.2d 450, 452 (Comm. Ct. 
Pa. 1994) (remanding zoning decision for 
reconsideration without participation of the 
councilman who had advocated against the 
proposed project in his district).4  

        Affirmed in part, reversed in part, and 
remanded; motion denied. 

 
-------- 

Notes: 

        1. The EQB addressed the request to reassign the 
matter at its June 18, 2012 meeting and voted to table 
the matter until this court issues a ruling. 
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        2. The court's scheduling orders did not include a 
deadline for joining additional parties. 

        3. The county does not appeal the district court's 
decision but, without objection from LWBC, 
challenges the district court's decision on the merits 
both in briefing and at oral argument. The county 
concedes that it takes no position contrary to 
appellants. Because we conclude that the county's 
failure to appeal precludes consideration of its 

arguments on the merits, we address only the 
arguments of appellants. But we note that the 
county's position that it does not represent all of the 
interests of the intervenors. 

        4. This issue may be rendered moot if the EQB 
does not reappoint the county board as the RGU. 

 
-------- 

 



(The following is transcription of part of a DVD labeled "NM Council Mtg., 

6-17-13, Part I, RT: 1:00:04."  Transcription begins at approximately time code 25:25.) 

*   *   *   * 

MAYOR DEHEN:  All right.  Next one is for you, Mr. City Attorney.  Mike, do 

you want to comment on the -- the Belle House? 

MR. KENNEDY:  I'll do that.  I see that Mr. Grabitske is here today.  There he is.  

He's counsel for Belle House, and he'll correct me if I make any errors on what I state 

here. 

There was a application approximately a year ago by Belle House, and through 

their -- Belle House, LLC, through Darcy Weens -- Wennes; I'm sorry -- and -- applying 

for reasonable accommodation. 

And everyone on the council, with the exception of Mr. Spears, was on the 

council at that time, as I recall.  And the council at that time had a hearing, and we -- we 

set it as a two-hour time limit.  Tried to get it done within that period of time, and had a 

hearing, gave notice to all the parties that we believe were required to have a hearing 

notice, and took testimony, and then after the testimony was complete, then we attempted 

to put together a -- findings of fact in support of whatever position majority of the council 

took. 

A majority of the council took the position that there was not a -- grounds for a 

reasonable accommodation.  In other -- and the request was to allow eight unrelated 

persons to live in this residence.  It's an R-1 rate -- area zoning under the state law.  

Under our zoning, six is the number that they can have in there without requesting a 

reasonable accommodation. 



So we made that decision.  It was not appealed at that time. 

It's now almost a year later.  I can't remember exactly when it was last year that 

their request was made, but we handled it in the summer.  We now received another 

request.  I am dating the date of the request from May 21, 2013, at the letter from 

attorney Grabitske, and we're using that as the date going forward for purposes of the 

60-day rule. 

What the council had to decide last year, and still has to decide this year, is, 

before you even look at the merits of the case, you have to look at the procedure of how 

it's going to be handled.  My advice is, you have two options in this case. 

One is to do the same thing you did last time, which is to have a hearing that is 

conducted in front of the council; and that is, you'll be the primary takers of evidence, 

you will make findings, and you will vote and decide whether or not the case has been 

made for a reasonable accommodation that would allow eight unrelated persons with 

disabilities to reside in this specific property that it -- that Belle House owns.  It's 

referenced in their request.  It's at 2107 North Ridge Drive in North Mankato. 

Or you could decide that the hearing is going to be held at an administrative level.  

That was not a choice that was made last time.  We had an interim city administrator, and 

we -- again, we talked about that possibility last time; we talked about some other staff 

member handling it.  We talked considerable amount the -- about the planning 

commission being the body that would do it. 

The planning commission declined, and it has not been brought back to them on -- 

on this particular matter.  But it's -- most of the makeup of the planning commission is 

the same, so I would not recommend going to them and asking what they want to do. 



I think the council here has to decide whether they want to be the ones who have 

the actual hearing and listen to all the evidence that is given and all the testimony or if 

they want it to be done at the administrative level; and if you do it at the administrative 

level, then you simply instruct the city administrator to appoint someone within the city 

administration to be the one to hear that.  Then we would -- if that's the case, either way, 

then notice has to go out to the public, notice has to -- 

It's quite easy for the applicant, because we know who the applicant is; we know 

who the applicant's attorney is.  There was some -- not completely organized, but some 

organized opposition before, led primarily by one neighbor, but others came forward as 

well.  They did not have legal counsel that time.  Whether they would this time or not, I 

can't tell -- or don't know. 

So if we -- if we set this, we would have to try to give as much notice as possible 

of the date of the hearing; we would want to do it as part of a council meeting when we 

set that, if possible; we would want to give notice to the neighbors, at least the area that 

we would normally give of any kind of conditional-use permit, anything of that nature; 

and -- and those who have appeared previously, we -- I think we would at least give them 

notice as well, special notice, that this is going to happen. 

If it happens at a staff level, if either -- if any party is aggrieved by the decision of 

the staff member, and the staff member -- there are only limited people that could be -- I 

mean, it could be the city administrator, it could be the city planner; it could not be me, 

because I advocate on behalf of the city at such a hearing. 

But if that person -- whoever makes that determination at a staff level, if that 

happens, they have to make findings of fact, just like you would do as a council, to 



support their decision to grant the request or to deny the request, and then that would be a 

final determination, except that if it's done at the staff level, the -- if a party feels 

aggrieved, they could petition to the council to have it reviewed. 

And the council wouldn't hear everything all over again.  The council would make 

a decision, however, whether to affirm or whether to reverse the decision of the staff.  

You would get a copy of whatever their findings are, you would get a summary of what 

they heard and what evidence was submitted, I would expect you'd get a copy of any 

documents that were received at the hearing, but you would not be taking testimony.  

You would be hearing this as an appellate group, and you would then vote on whether or 

not to uphold the staff decision, whatever it is, or to overturn the staff decision, whatever 

it is. 

My own preference -- I -- I think under the law we're safe if the decision at the 

staff level, if you decide to go that way, is made within the 60 days; my own preference 

would be to have the whole process done within 60 days, which means by around the 

20th of -- of July. 

And so we're -- we're almost halfway through the time -- the 21st of May being 

the date the 60 days started -- if we don't take a final action -- and I -- again, I think a 

final action, even at the staff level, is a final action; an appeal doesn't extend the time for 

the 60 days -- but I -- just to be on the safe side, I'd like to have it all done by the -- by the 

21st of July, if at all possible, so keep that in mind when you're determining how to go 

about doing this. 

And if you -- if you set it up for the staff to do it -- I mean, if you simply tell 

Mr. Harrenstein, "You take care of getting somebody on the staff to do it," there's nothing 



else for the council to do.  The staff would have to set a date; the staff would have to do 

the notifications and do all the things that I spoke about. 

So the -- one question that came up right away -- well, it's two things, actually. 

One thing that's a little different in this petition than the one we had last year -- 

last year, the petition was through Mr. Wennes himself, and he did it on behalf of the 

occupants.  This time the application is Jane Doe 1, 2, 3, 4, 5, and 6.  They're all 

resident -- they are all people who are under the authority of the Americans with 

Disability Act and the Fair Housing Act.  They are disabled individuals.  They are not 

named; they don't have to be named. 

That's a more traditional way of presenting a claim like this.  I -- I waived that on 

the first time around, knowing that it was simply a matter of another piece of paper from 

Mr. Wennes to -- to give us, you know, Jane Doe 1, 2, 3, 4, 5, 6 as the owner of the 

building.  And based on research I'd done, I thought it was fine to go ahead with what we 

did in terms of not -- not objecting to his petition.  But this time he went that extra step 

and -- and did the petition in that way. 

And there was another thing, and I forgot what it was now.  But that's basically 

the procedure that -- 

Oh, the other thing was, and it -- and the question was raised, How can he bring it 

back up so quickly?  Didn't we just go through all this?  Didn't we just spend a bunch of 

time, and didn't we just -- you know, is there a lot of fact-circumstance difference? 

There's a slight difference in the make of the council, and -- and, you know, they 

has -- they have different petitioners; some argument's been made that there's 

(indiscernible) different circumstances. 



But the bottom line is, I researched this, and there is no statutory prohibition about 

bringing this back to us.  You know, certainly if they'd have come back a month later and 

said, "Do it all again," we probably could have just said no.  But it's been almost a year, 

and under the circumstances, I have found no prohibition on them bringing the request, 

and I'm suggesting and I'm giving my opinion to the council that we do need to honor the 

request and we need to make a decision on it. 

MAYOR DEHEN:  All right.  Thank you, Mike. 

MR. KENNEDY:  Yep. 

MAYOR DEHEN:  All right.  So there -- they have a request before us.  

Discussion on how the council wants to handle it. 

MR. STEINER:  Well, my opinion is that we have done this before, and we did 

grant them three times the allotted number of individuals that -- in that type of R-1 

district, and I would -- I think that we made the decision at that time, and I would stand 

by what we -- what we decided at that time. 

MR. KENNEDY:  Well, what we have to decide at this point isn't what -- 

MR. STEINER:  (Indiscernible.) 

MR. KENNEDY:  -- we have to decide -- 

[MALE SPEAKER]:  Who -- what -- 

MR. KENNEDY:  -- if -- is there going to be another hearing -- 

MR. STEINER:  Right.  Okay. 

MR. KENNEDY:  -- and should the hearing be in front of you as an entire group, 

or should the staff, through the city administrator, designate someone and have them do a 



hearing where they actually hear the testimony, get the evidence, and make the findings?  

And then if someone's not happy, they can -- 

I mean, it's -- it's final unless somebody objects.  But if somebody objects, then 

they can bring it on before the council; then you review it and decide whether or not you 

wish to affirm it or to reverse it. 

MR. STEINER:  Okay. 

MR. KENNEDY:  And so it's really the procedure at this point that -- 

MR. STEINER:  Okay. 

MR. KENNEDY:  -- you have to look at. 

MAYOR DEHEN:  So the -- the choice, then, is -- 

MR. STEINER:  -- is whether -- 

MAYOR DEHEN:  -- do we hear it, or do we defer it to this -- the administrator 

to manage? 

Do I have . . . 

MR. SPEARS:  Ultimately, if we turn it to staff and then there's -- contested, 

which, in something like this, it's very likely that there might be, then it's going to wind 

before the council anyways to at least review the evidence.  We won't hear testimony, but 

we'll review the evidence.  We might as well just eliminate the middleman and decide it 

as a council again. 

MR. KENNEDY:  One -- one of the issues is that -- again, that we had two hours 

of testimony before, and if the council does it, I would recommend doing the same kind 

of procedure, same kind of schedule as we had before. 



If you review the matter, it likely would -- you know, it could take two hours of 

discussion at the council level, but the most likely scenario is that it would come to you, 

and you would spend 15 to 30 minutes in terms of discussion. 

So it -- it's kind of a matter of -- of how the council wants to spend their time.  But 

again, it came before the council before as an entire council, and so you have a pretty 

good idea.  And I know -- Councilmember Spears, I -- I'm sure, was at the hearing, 

because you didn't miss any other meetings, so I didn't miss that one, so -- 

MR. SPEARS:  Didn't miss that one. 

MR. KENNEDY:  -- didn't miss that one. 

So you all are familiar with how the procedure goes and -- and how we go about 

doing it, and -- so -- you've got more information than you had last time, really. 

MR. SPEARS:  I move that we hear this at the council level. 

MAYOR DEHEN:  Okay.  I have a motion. 

MS. NORLAND:  Second. 

MAYOR DEHEN:  I have a second. 

Discussion? 

MR. HARRENSTEIN:  May I ask a question before we proceed?  To Mr. 

Kennedy. 

As I understand the issue, the first time around, it was a appeal regarding a zoning 

issue.  Is that -- is that correct or not? 

MR. KENNEDY:  No.  No, it's not -- it's not a zoning issue at all. 

By -- by state statute, we are required to allow up to six -- we're -- they're -- it's a 

mandatory that we allow residential treatment centers in R-1 districts, and that the statute 



specifies that six are the minimum.  They don't use the word "minimum," but six are 

allowed.  We don't have any choice about that.  There's some question whether six was 

the minimum and the maximum, and again, we have memos about that. 

The -- the request by the applicant here is that the six is not -- and I think they 

have grounds that -- at least in -- in the petition that they submitted, that -- that we need to 

provide reasonable accommodation so that eight people can be -- now, no -- they don't 

want it unlimited; they want eight -- that eight peoples -- people with disabilities can be 

accommodated in this particular facility.  And -- and -- 

You know, so it isn't a zoning issue.  We're not rezoning.  This is an R-1 zone, 

and we are -- there can be units with six of -- six people with disabilities in every kind of 

zone in -- in Mankato -- in North Mankato. 

And so it -- it -- you know, the Americans -- (indiscernible) part -- you know, a 

lot of what we did last time -- the reasonable accommodation -- you know, we were 

looking at the Fair Housing Act; we were looking at the Americans with Disabilities Act.  

You know, we have to make a determination if the applicants are disabled persons who 

are receiving -- who are alcoholic and are receiving treatment post -- for alcoholism, and 

I think that was primarily what we saw last time, is what the -- people that were being 

housed at this facility.  So it really -- 

MR. HARRENSTEIN:  Am I incorrect to assume, Mike, that be -- R-1 prohibits x 

number of people from living in a house, that -- 

MR. KENNEDY:  Well, we -- we have all kinds of -- 

MR. HARRENSTEIN:  Right. 

MR. KENNEDY:  -- rules that limit -- 



MR. HARRENSTEIN:  And -- and so really -- 

MR. KENNEDY:  -- the number of un-- 

MR. HARRENSTEIN:  -- the ADA request is regarding an exception to a zoning 

or subdivision regulation.  Is that correct? 

MR. KENNEDY:  There is a state law -- 

MR. HARRENSTEIN:  Okay.  So it's -- 

MR. KENNEDY:  -- that says they can be anywhere they want, any zoning -- I 

mean, and it's a state law that supersedes local zoning codes. 

MR. HARRENSTEIN:  Mm-hmm. 

MR. KENNEDY:  It's just like, you can put a church in an R-1.  You can put a 

number of things in an R-1 that are just mandated that way.  But treatment facilities in 

particular can be -- are mandated that they can be there. 

In -- in higher-zoned areas, there -- my recollection is, can be up to 14.  Mean, 

there's different numbers.  But in an R-1, it's a -- it's a -- a residential-zoned area -- and 

that clearly an R-1 is a residential-zoned area; six is the number that is mandatory and 

that we have -- when we went through this before, there was no argument about that six.  

They -- they put six people in there the day they opened business. 

MR. HARRENSTEIN:  Right.  Okay.  Thank you. 

MR. KENNEDY:  (Indiscernible.) 

MAYOR DEHEN:  All right.  So the -- again, the question is, it's been moved to 

have this heard by the council rather than directing it to staff. 

Any further discussion on the procedure? 

If not, Nancy, please call the roll. 



MS. GEHRKE:  Spears? 

MR. SPEARS:  Yes. 

MS. GEHRKE:  Steiner? 

MR. STEINER:  Yes. 

MS. GEHRKE:  Norland? 

MS. NORLAND:  Yes. 

MS. GEHRKE:  Freyberg? 

MR. FREYBERG:  Yes. 

MS. GEHRKE:  Dehen? 

MAYOR DEHEN:  Yes.  Okay.  All right. 

MR. KENNEDY:  And then the next part is, you -- now, then, as long as it's going 

to be the council, you should set the hearing date. 

MAYOR DEHEN:  All right. 

MR. KENNEDY:  And -- and keep in mind that we need to make a decision on 

this within the 60 days, so we got a month.  It doesn't have to be your next -- 

MAYOR DEHEN:  -- council -- 

MR. KENNEDY:  -- council meeting, but that would be preferable. 

MR. SPEARS:  Nancy, would two council meetings be adequate for notification? 

MS. GEHRKE:  Two council meetings would be adequate for notification -- 

MR. KENNEDY:  What's the date of the second council meeting in July? 

[UNKNOWN SPEAKER]:  (Indiscernible.) 

MS. GEHRKE:  I'm -- 

[MALE SPEAKER]:  15th -- 



MS. GEHRKE:  The second council meeting is -- 

[MALE SPEAKER]:  Yes. 

MS. GEHRKE:  -- the 15th of July. 

MR. KENNEDY:  We meeting on the 1st and the 15th? 

MS. GEHRKE:  Yes. 

MR. KENNEDY:  Okay.  As long as -- 

MS. GEHRKE:  I believe that's correct. 

MR. KENNEDY:  -- Mr. -- as long as Mr. Grabitske is still here, Paul, I don't 

want to put you on the spot, but the letter that I got that made the request here was dated 

May 21, 2013. 

Is that your recollection of when you made the request for the reasonable 

accommodation? 

MR. GRABITSKE:  I believe it is, but I think your 60 days is going to start from 

City receipt, so probably three days or so later -- 

MR. KENNEDY:  Okay. 

MR. GRABITSKE:  -- city's got a date stamp -- 

MR. KENNEDY:  Okay.  Well, again, we're -- you know, you're not -- you're 

trying to get this on the merits; you're not trying to do it on a -- 

MR. GRABITSKE:  Well -- 

MR. KENNEDY:  -- technicality.  And -- but if we were to miss the 60 days, the 

application automatically is granted.  That -- so that you understand that. 

I would -- my preference would be, depending on the schedule of the council, 

simply to have it at the second meeting, only because it gives time for the word to get out 



there; there -- again, time if -- and, you know, it gives Mr. Grabitske time to prepare, it 

gives whatever opposition there is time to prepare, and -- 

But you should then plan -- what we did last time was set aside two hours of that 

time.  And I've tried to remember if we started early -- 

MAYOR DEHEN:  We did not do it -- in my recollection, we did not do it on the 

night of a -- 

MR. KENNEDY:  Didn't do it -- 

MAYOR DEHEN:  -- council meeting -- 

MR. KENNEDY:  -- on a council-meeting night. 

MAYOR DEHEN:  We did it on a separate evening. 

MR. KENNEDY:  On an alternating -- on an alternate Monday. 

MAYOR DEHEN:  Right. 

MR. KENNEDY:  Well, that might -- 

MS. GEHRKE:  So we could do it on the 8th or the 22nd of July. 

MAYOR DEHEN:  22nd would be after -- 

MR. KENNEDY:  22nd -- 

MS. GEHRKE:  Yeah. 

MR. KENNEDY:  -- would be -- 

MS. GEHRKE:  So it would need to be the 8th, then, unless you'd do it on a 

different night of the week. 

MR. KENNEDY:  Well, the 8th -- all of you got to keep in mind -- 

MS. GEHRKE:  Oh. 

MR. KENNEDY:  -- if you got plans for the Fourth of July weekend -- 



MS. GEHRKE:  Well, the 8th also is our annual port authority meeting at 7 p.m. 

MAYOR DEHEN:  So that's probably -- 

MS. GEHRKE:  So that's not a good night. 

MAYOR DEHEN:  So we could do it -- 

MR. STEINER:  Let's do it before a council meeting. 

MR. KENNEDY:  You could do it at 5 o'clock on a -- 

MR. STEINER:  Yeah. 

MR. KENNEDY:  -- council-night meeting -- 

MR. STEINER:  Let's do that. 

MR. KENNEDY:  -- if that works, for that second meeting of the month. 

MR. SPEARS:  I move that we have this hearing at 5 o'clock on July 15 before 

the regular council meeting. 

MAYOR DEHEN:  Okay. 

MR. STEINER:  Second. 

MAYOR DEHEN:  All right.  We have a motion and second -- 

MR. STEINER:  (Indiscernible.) 

MAYOR DEHEN:  Further discussion? 

If not, Nancy, please call the roll. 

MS. GEHRKE:  Spears? 

MR. SPEARS:  Yes. 

MS. GEHRKE:  Steiner? 

MR. STEINER:  Yes. 

MS. GEHRKE:  Norland? 



MS. NORLAND:  Yes. 

MS. GEHRKE:  Freyberg? 

MR. FREYBERG:  Yes. 

MS. GEHRKE:  Dehen? 

MAYOR DEHEN:  Yes.  Ah, no.  I'm going to be out of town -- no -- am I out of 

town that day?  The 15th is a . . . 

Hmm.  I'm scheduled to be gone that day for something else, so -- I'll say no, but 

that's all right.  The motion will carry. 

MR. KENNEDY:  And you aren't going to be there? 

MAYOR DEHEN:  I will have to see what I can do. 

MR. KENNEDY:  Okay. 

MAYOR DEHEN:  All right. 

MR. KENNEDY:  What -- what you need to keep in mind, not -- as you go 

forward, then, is, the -- one of the issues is going to -- and I'll have to research this 

somewhat more, but counsel, I'm sure, will do it, is, who has the burden of proof?  Again, 

you know, it appears that the application is being made and a motion is being made, and 

an argument can be made that you then have to have a majority of the council to pass it; 

have to have three.  2-2 vote would be a defeat.  But I'll have to research that more before 

that evening -- 

MAYOR DEHEN:  Well -- 

MR. KENNEDY:  -- just in case -- I mean, someone else could be gone too.  I 

mean -- 

MAYOR DEHEN:  Yep. 



MR. KENNEDY:  -- people get sick and things happen, so -- 

MAYOR DEHEN:  I'll see what I can do to accommodate that. 

MR. KENNEDY:  Okay. 

(Transcription concludes at approximately time code 44:24.) 
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From: Darcy Wennes <bellehousemn@gmail.com> 
Date: Tue, Aug 21, 2012 at 3:10 PM 
Subject: Re: 2107 Northridge 
To: 709@nmpd.org 
 
 
Thank you officer Howe for keeping me informed. I'm glad to hear there were no laws being 
broken, and am always willing to cooperate with North Mankato Police in anyway I can. 
 

On Tue, Aug 21, 2012 at 3:07 PM, Darcy Wennes <bellehousemn@gmail.com> wrote: 
More correspondence regarding the last email I sent you. 
 

---------- Forwarded message ---------- 
From: Sandy Howe <709@nmpd.org> 
Date: Thu, Aug 16, 2012 at 5:36 AM 
Subject: 2107 Northridge 
To: bellehousemn@gmail.com 
 

Darcy - 
  
Police were called to 2107 Northridge because there were reports of males entering the residence 
after 10PM. The callers stated males could not be there past  10 PM. When NMPD arrived we 
could not hear any loud voices from the street nor while in the driveway.  We walked to the back 
of the house and all we heard were voices talking in a normal conversational tone.  One male 
was observed on the deck.  NMPD did NOT make contact due to no laws or ordinances were 
being broken. 
  
OFFICER SANDY HOWE #709 

 
E-MAIL CONFIDENTIALITY NOTICE:  
 
The contents of this e-mail message and  
any attachments are intended solely for the  
addressee(s) and may contain confidential  
and/or legally privileged information. If you  
are not the intended recipient of this message  
or if this message has been addressed to you  
in error, please immediately alert the sender 
 by reply e-mail and then delete this message  
and any attachments. If you are not the  
intended recipient, you are notified that  
any use, dissemination, distribution, copying,  
or storage of this message or any attachment  
is strictly prohibited. 

mailto:bellehousemn@gmail.com
mailto:709@nmpd.org
mailto:bellehousemn@gmail.com
mailto:709@nmpd.org
mailto:bellehousemn@gmail.com


From: darcywennes@gmail.com [mailto:darcywennes@gmail.com] On Behalf Of Darcy 
Wennes 
Sent: Monday, August 20, 2012 9:48 PM 

 
To: Sue Serbus 
Subject: Re: Belle House 

  

I just got back from the house. I had to discharge another client for allowing males into the 
facility on repeated occasions. She left the house extremely upset, slammed the door, and stated 
she would come back to get her things when she figures out where to live. The other women 
where concerned that she had a key, and knew the code to the garage. I assured them that I got 
the key from her and unplugged the garage door opener. 

Anyway, long story short, I informed the discharged client she could get her belongings at 4:30 
tomorrow because the other clients wanted me there when she collected her belongings. 

I've learned a lot of good lessons in the first three months, and on days like today I wonder why I 
put myself through this- and then I remember the 6 women (and hopefully 8) that have a place to 
live and didn't before.  
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From: Darcy Wennes [mailto:bellehousemn@gmail.com] 

Sent: Sunday, August 19, 2012 10:33 AM 
To: Mark Dehen; Sean Webb 
Cc: Chris Boyer 
Subject: Re: Belle House 
 
To all concerned: 
In my absence Michelle Dick, MSW was my proxy at BH. She checked in on the clients and 
insured that all BH rules were followed in my absense. When Michelle was informed of the male 
at the facility mowing the lawn and after hours, she immediatly went to BH and established a 
house meeting. After easily determining the guilty parties, Ms.Dick promptly discharged the 
consumers who broke the house rules. They packed and immediatly left the facility. 
As I stated to Mr.Webb, Northridge drive residents, and the city council- I cannot promise that 
all BH residents will follow house rules, but I can promise their immediate discharge if they 
don't. I am pleased that in my absence Ms.Dick maintained house rules and did exactly what I 
would have done. 
I am in Long Beach, CA and will be boarding a flight to MSP- arriving at 6pm MN time. I can 
return any other calls or emails at that time or tomorrow 8/20/12 during business hours. 
Again, I apologize for any inconvience my vacation or BH residents may have caused this past 
week, and want to assure you that all rules will always be followed at BH. 
 
Thank you for your patience! 
Most sincerely, 
Darcy Wennes 
 
Sent from Darcy's mobile 
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JANE DOE #’S 1 - 6 
Request for  
Reasonable Accommodation 



Requested Accommodation 
 

• Jane Doe’s #1 through 6 request that the City of North 
Mankato grant a reasonable accommodation in the form 
of allowing up to eight unrelated individuals who are 
recovering addicts to reside together on the premises at 
2107 Northridge Drive, North Mankato, Minnesota.  



Application for Reasonable Accommodation 

 
• Disabled Person 
• Reasonable 
• Necessity 
 
• Opponents must prove either: 

• Fundamental change to city zoning; or 
• Substantial negative impact to city finances. 



Reason for Request: 
• North Mankato City Code 156.003 reads in part:  
 “DWELLING, SINGLE FAMILY. A dwelling designed for and 
used for occupancy by one family.  
* * * 
 FAMILY.  An individual or 2 or more persons related by blood, 
marriage, or adoption, or a group of not more than 5 unrelated persons, 
living together as single housekeeping unit within a dwelling unit as 
distinguished from individuals or a group occupying a hotel, motel, club, 
lodge, sorority, fraternity, or dormitory.” 

• North Mankato City Code 156.037 reads in part:  
 “Permitted uses. The following are permitted uses: 
          (1)     Single family detached dwellings. * * * ” 

 



2107 Northridge Drive is zoned R-1 



Disabled Persons 

Law 
 

• Non-abusing, 
recovering alcoholics 
and drug addicts are 
disabled persons and 
protected under the 
FHAA and ADA 

Affidavits 
 

• Jane Doe’s are 
residents of 2107 
Northridge Drive 

• Jane Does are 
recovering addicts 



Meet Darcy Wennes (owner) 

 
• Masters in Social Work 
• Licensed Graduate 
Social Worker 

• Chemical Dependency 
Counselor 

• More than ten years of 
experience in chemical 
dependency recovery 
in Mankato 



REASONABLENESS 
OF THE 

REQUESTED ACCOMMODATION 

Reasonableness “is akin to merely showing that the 
accommodation is feasible or plausible for the [City of North 
Mankato] to implement.” US Airways, Inc. v. Barnett, 535 
U.S. 391, 122 S.Ct. 1516, 152 L.Ed.2d 589 (2002)  



Requested 
Accommodation is a 
policy change 

• "[D]iscrimination includes * * * a refusal to make 
reasonable accommodations in rules, policies, 
practices, or services, when such accommodations 
may be necessary to afford such person equal 
opportunity to use and enjoy a dwelling.” 42 U.S.C. § 
3604(f)(3)(B) 

 
• "A public entity shall make reasonable modifications 

in policies, practices, or procedures when the 
modifications are necessary to avoid discrimination 
on the basis of disability, unless the public entity can 
demonstrate that making the modifications would 
fundamentally alter the nature of the service, 
program, or activity.” 28 C.F.R. § 35.130(b)(7) 

ADA Title II Technical 
Assistance Manual 
provides examples of 
reasonable 
accommodations: 
 
• A variance from 

zoning setbacks to 
accommodate an 
entrance ramp for 
disabled customers is 
a reasonable 
accommodation. 
 

• Allowing use of golf 
carts on the public 
roads in contravention 
to an ordinance is a 
reasonable 
accommodation. 



Reasonableness check 
• North Mankato Zoning 

Ordinance  
• Family is defined as “An 

individual or 2 or more 
persons related by blood, 
marriage, or adoption, or a 
group of not more than 5 
unrelated persons, living 
together as single 
housekeeping unit within a 
dwelling unit” 

• Exceptions by statute that 
must be allowed: 
• Certain state licensed 

facilities serving 6 or fewer 
persons (include child foster 
care); 

 
• licensed day care facility 

serving 12 or fewer persons; 
 

• group family day care facility 
to serve 14 or fewer children 



Brief Minnesota History on 
Accommodations for the Disabled 

 
• Minnesota first adopts 
mandatory 
accommodation for a 
minimum of 6 disabled 
adults to live together 
in a single family home 
in 1975. 

 
• Civil Rights Act of 1968 
(Fair Housing Act) 
omits disability as 
protected class. 

• 1988 Amendments 
include disability as 
protected class. 

• 1990 Americans with 
Disabilities Act 



Uses in zoning district 

Authorized 
 

• Churches 
• Public and private 
schools 

• Community centers 
• Recreation centers 
 
 

Conditional 
 

• Bed and Breakfast 
(defined as owner 
occupied single family 
home that provides 
meals and lodging to 
an unregulated 
number of guests). 

• Government 



Current DHS Licensees in North Mankato 
• 39 current DHS licensees in R-1 Districts in North 

Mankato that fit statutory exception and exceed 
occupancy allowed by North Mankato Zoning Ordinance. 
• 4 active DHS licenses that exceed zoning ordinance occupancy 

limit within 400 feet of 2107 Northridge Drive 
• 3 of those 4 authorize up to 12 beyond family 
• 1 of those 4 only authorizes up to 10 beyond family 

• 6 total (including 4 within 400 feet) active DHS licenses that exceed 
zoning ordinance occupancy limit within 0.4 miles of 2107 
Northridge Drive 

 
• Depending on identity of occupants, another 14 DHS 

licensees in R-1 Districts may exceed zoning occupancy 
limit. 
 



Plausible to Implement? 
• Lower impact than a Bed & Breakfast (Conditional Use). 

• Less vehicle traffic 
• Less parking problems 

 

• Lower impact than school, community or recreational 
center (Authorized Use). 
• Less traffic 
• Less vehicle traffic 
• Less noise 
• No employees in accommodation 

 
• Lower impact than daycares (Authorized use by statute). 

 



Implementation is as easy as the City 
Council voting to allow the 

accommodation. 
 

There would be nothing else that the City of North 
Mankato would be required to do. 

 



NECESSITY 
 

Necessity is the linkage between the requested 
accommodation and the opportunity to use housing of 
the disabled individuals choice. 



Necessity 
 

• Academic Research - At two 
years those in a supportive 
housing environment like 
Belle House tend to have  
• much lower relapse rate (31% 
vs. 65%); 

• higher employment rates (76% 
vs. 49%) 

 
Necessity under the 
FHAA and ADA has 
been defined to include 
enhancing quality of life. 
 
 
Here the academic 
research shows that 
residents of homes like 
Belle House have a 
higher rate of 
employment, and be 
involved in less criminal 
activity. 
 
 



Necessity 
(Continued) 
 

 
• More Academic Research 

• Study shows residents in similar 
homes with 8 or more residents 
have on average 81 more days 
of continuous sobriety than 
those with 7 or fewer residents. 
 

 
 
Necessity in terms of the 
FHAA and ADA includes 
ameliorating the effects 
of disability. 
 
 
 
Here the academic 
research favors larger 
homes as residents tend 
to stay longer and be 
sober longer. 



Necessity: Data 
from the  
First Year at 
Belle House 

 
 
 

• Occupancy averages 67% 
 
• With more than 4 total residents, all 

seven (7) discharges were the result of 
a successful transition by a sober client 
 

• With less than 4 residents, 70% of 
discharges are a result of relapse 

 
 
To fulfill the mission of 
Belle House, population 
transitions will occur as 
residents maintain 
sobriety and integrate 
into the community. 
 
Based upon current 
data, authorization for 
up to 8 unrelated 
residents will generally 
result in a population at 
Belle House of between 
5 and 6 residents at any 
one time.  



Necessity: Financial 
• Necessity under FHAA & ADA includes financial 

 
 

• Belle House residents are generally GRH funded 
• At current state funding levels, 6 occupants will result in 

an operating loss 
• At current state funding levels, 8 occupants with full 

occupancy projects to a small operating profit 



Applicants are not asking for anything 
unusual as a reasonable accommodation 

Requested Accommodation 

• Only asking for eight 
unrelated residents 

Court Holdings 

• 9 residents is common.  
See U.S. v. City of Taylor, 
Mich., 872 F. Supp. 423 
(E.D. Mich., 1995); Oxford 
House-Evergreen v. City 
of Plainfield, 769 F. Supp. 
1329 (D. N.J. 1991); 
Oxford House-A v. City of 
University City, 87 F.3d 
1022, fn 2 (8th Cir. 1996)  



OPPONENTS 
BURDEN OF PROOF 

“There are two ways [an opponent] can satisfy its burden of proving that the requested 
accommodation would result in undue hardship. The [opponent] can either show that the 
proposed accommodation would impose undue financial or administrative burdens or that the 
accommodation would require ‘fundamental’ or ‘substantial’ modifications to its program.” 
Hinneberg v. Big Stone County Housing, 706 N.W.2d 220 (Minn. 2005) 



Fundamental or Substantial Change? 
 
 

Standard 
 

“So long as the group home bears the generic character of a family unit 
as a relatively permanent household, and is not a framework for 
transients or transient living, it conforms to the purpose” of a single 
family zone within a zoning ordinance. City of White Plains v. Ferraioli, 
34 N.Y.2d 300, 357 N.Y.S.2d 449, 313 N.E.2d 756 (1974) 



Accommodation vs. Legal Standard 
• Proposed use must be 

incompatible with surrounding 
uses for there to be a 
fundamental change to city 
zoning.  Schwarz v. City of 
Treasure Island, 544 F.3d 1201 
(11th Cir. 2008). 
 

• Where density, architecture and 
design features of the proposed 
development are comparable to 
that of the surrounding 
community, there is no 
fundamental change. Hovsons, 
Inc. v. Township of Brick, 89 
F.3d 1096 (3d Cir. 1996) 

• Minn. Stat. 462.357, Subd. 7 
has stated that use is allowed in 
single family zones since 1975. 

• 4 other properties within 400 
feet currently exceed zoning 
ordinance occupancy limit. 

• Minimum of 39 other properties 
in R-1 Districts that exceed 
zoning ordinance occupancy 
limit. 

• No change to the density, 
architectural or design features 
of the existing building is 
requested. 



General Reminder of  
Neighborhood Occupancy 
• 4 DHS licensees within 
400 feet 

• 3 of those 4 authorize up to 
12 beyond family 

• 1 of 4 only authorizes up to 
10 beyond family 

• 6 DHS licensees within 
0.4 miles of the 
property 

• 2107 Northridge Drive 
• Authorized for minimum 

or 6 by state statute 
• Requesting authorization 

for 8; which by 
occupancy history will 
generally mean an 
expected occupancy of 
about 5 or 6 persons at 
any one time. 
 



Belle House’s Neighborhood 

Belle House 
2107 Northridge Drive 
 

2108 Northridge Drive 
 



Neighbors 

• To the East 
 

• To the West 

2101 Northridge 2109 Northridge 



Comparison of Homes 

Belle House 

• Split level home 
• Two vehicle garage 
• Currently no residents 

have a vehicle; maximum 
of 2 vehicles owned by 
residents at any time in 
first year 

• No plans to change 
exterior 
 
 

Neighborhood 

• Many split and multi-level 
homes 

• Most have two or more 
car garages 

• Multiple motor vehicles 
• Many have RV’s and 

boats parked adjacent to 
their garages. 
 
 



Opponents 
Burden of Proof 
(cont.) 

Financial Burden to  
City of North Mankato 

 
An accommodation is reasonable 
where it “would not cause undue 
financial burden to the City”.  Oxford 
House-Evergreen v. City of Plainfield, 
769 F.Supp. 1329 (D.N.J. 1991).  
 
A home that is well maintained and 
does not burden the City or alter the 
residential character of the 
neighborhood weighs towards a finding 
of no cost to the governmental entity.  
Oxford House, Inc. v. Town of Babylon, 
819 F.Supp. 1179 (E.D.N.Y. 1993). 

 

Additional Costs to the 
City of North Mankato 
for the Accommodation: 
 
Public Safety: $0 
Streets: $0 
Parks: $0 
 
 
 
Reminder: Any 
administrative or 
financial burden must 
be an “undue burden” 
in order to warrant 
denial of the requested 
accommodation. 
 



Belle House 
and  
Public Safety 

• Academic Research 
• Houses of 8 or more residents 
have a lower crime index score 
than houses of 7 or less. (Leonard 
A. Jason et. al., Counteracting 
NIMBY) 

• More limited studies in Portland, 
Oregon show no statistically 
significant difference in 
neighborhood crime rates. (Jeffrey 
Deaner et. al, Relationship 
Between Neighborhood Criminal 
Behavior) 

 
Operational history 

 
NO CRIMES 
COMMITTED BY ANY 
RESIDENTS SINCE 
BELLE HOUSE 
OPENED. 
 
Belle House LLC has 
cooperated with North 
Mankato Police 
Department at all times. 
 
Officer Howe’s 
investigation of dispatch to 
premises found no laws or 
ordinances being violated. 
 
Belle House has more 
restrictive rules for its’ 
residents than single 
family rental units. 



Some Court holdings: 
• A home that is well 
maintained and does not 
burden the City or alter 
the residential character 
of the neighborhood 
weighs towards a finding 
of no cost to the 
governmental entity.  
Oxford House, Inc. v. 
Town of Babylon, 819 
F.Supp. 1179 (E.D.N.Y. 
1993). 

• Generally, a group home 
would “subject the 
neighborhood to less 
traffic, fewer parking 
problems and fewer 
disruptions” than 
business and 
commercial uses.  Judy 
B. v. Borough of Tioga, 
889 F.Supp. 792 (M.D. 
Pa. 1995).   
 



Brief Tour of Property 



Brief Tour of Property continued 



Downstairs Bedroom,  
Living Room and Kitchen 



Serenity Room 



Upstairs Bedrooms and Living Room 



Upstairs Kitchen 



SUMMARY 
 
Same house; same neighborhood; merely different disabled 
occupants 

 
At 8 residents, current data and academic research shows 
longer sobriety, less crime, and higher employment of 
residents 

 
Owner is professional involved in chemical dependency 
treatment. 

 
 
 



Review of Evidence 

• Applicants Burden 
• Disabled  
• Reasonable (i.e. 

plausible to 
implement) 

• Necessary (i.e., 
nexus with 
disability) 

 
Only requires a 
prima facie case 

• Disabled 
• All recovering addicts 

• Facial Reasonableness 
• Easy to implement 
• No cost or burden to City 

• Necessary 
• Longer resident sobriety 
• Greater opportunity for 

recovery from addiction 
 

 



Review of Evidence (cont.) 

• Opponents Burden 
• Undue  

• Financial; or  
• administrative burdens 

 
 

• Accommodation requires 
• Fundamental; or 
• Substantial modifications 

 

• Evidence 
• No financial burden 
• No administrative burden 

 



Fundamental or substantial change? 
• To what? 

• Zoning 
• Neighborhood 

• Zoning 
• Minimum of 39 other DHS licensees 

in R-1 zones exceed zoning 
occupancy limit. 

• Use already authorized by statute. 
• No evidence of zoning change. 
 

• Neighborhood 
• Same home, same neighborhood 

• House fits architectural style 
• Property maintained 

• 4 other DHS licensees within 400 
feet currently exceed zoning 
ordinance occupancy limit from 
which applicants seek 
accommodation. 



Jane Doe’s #1 – 6 request that the  
City of North Mankato  
grant their reasonable accommodation 
request  



Proposed Instructions 
 
The Applicant must make a “prima facie” showing that the accommodation sought is 
reasonable on its face, i.e. ordinarily or in the run of cases.   
 
As a matter of law, an accommodation is reasonable unless it requires “a fundamental 
alteration in the nature of a program” or imposes “undue financial and administrative 
burdens.” 
 
Once the Applicant makes a prima facie showing of reasonableness, the burden shifts to 
those opposing the accommodation to demonstrate undue hardship in the particular 
circumstances.  It is the burden of those opposing the accommodation to prove through 
the introduction of evidence, either documentary or testimonial, that there is a 
fundamental alteration in the nature of a government program, such as zoning laws, or 
that the application presents an undue financial or administrative burden to the City of 
North Mankato. 
 
 
  



Special Verdict Form 
 

1. Are the Jane Doe applicants disabled? 
 

Yes    No    
 

2. Did the Jane Doe applicants make a prima facie showing of reasonableness of the 
proposed accommodation? 

 
Yes    No    

 
3. Is the accommodation necessary in that there is a nexus between the requested 

accommodation and the disability of the Jane Doe applicants? 
 

Yes    No    
 
4. Did those in opposition to the proposed accommodation prove through the 

introduction of evidence that the requested accommodation is “a fundamental 
alteration in the nature of a program”. 

 
Yes    No    

 
If “yes”, state the fundamental alteration in the nature of a program  
 
proved:            
 

              
 

5. Did those in opposition to providing the accommodation prove through the 
introduction of evidence that the requested accommodation imposes “undue 
financial and administrative burdens.” 

 
Yes    No    

 
If “yes”, state the undue financial and administrative burdens 
 
proved:            
 

              
 
 

If Questions 4 and 5 are answered “No”, it is a vote to grant the requested 
accommodation. 
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